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Debate heats up on paralegals in family law 
BY ALEX ROBINSON 
Law Times 

T 
he contentious debate 
as to whether paralegals 
should be allowed to 
practise in some aspects 

of family law is simmering while 
the Law Society of Upper Canada 
figures out a way forward on the 
issue. 

The issue has been top of 
mind for family lawyers as a re
cent report by Justice Annemarie 
Bonkalo recommended allowing 
paralegals to practise in the area 
to help alleviate access to justice 
problems. The proposal is a con
troversial one for lawyers who see 
their work as being too complex 
for paralegals, and that adding 
them into the marketplace would 
do little to help with the obstacles 
in the way of getting more people 
legal representation. 

'1 see the recommendations 
from lustice Bonkalo's report be
ing more like a very temporary 
Band-Aid solution rather than ac
tually addressing the underlying 
problems," says lawyer Michael 
Lesage. 

The report contended that 
paralegals should be allowed to 
represent clients in matters con-

cerning custody, access, simple 
child support cases, restraining 
orders, enforcement and joint di
vorces without property. 

Proponents of the idea have 
said that allowing paralegals to 
offer services in some aspects of 
family law could help fill some 
gaps in the family justice system. 
More than 57 per cent of Ontar
ians who engaged with the family 
court system in 2014-15 were self
represented, according to govern
ment statistics. 

Dozens of lawyers and parale
gals packed into the law society's 
annual general meeting on May 10 
to voice their position on a motion 
that concerned the issue. 

The motion, which was intro
duced by Lesage, called on the law 
society to release all the findings of 
any reports relevant to its review 
of whether the scope of family 
law should be broadened to allow 
paralegals to practise in the area 
and to give lawyer members an 
opportunity to comment on them. 

Lesage says he would like to 
see the law society take its time 
to study the issue in-depth before 
considering any possible changes 
to the scope of family law and that 

See Specialized, page 4 
Michael lesage says proposals to allow paralegals to practise in certain aspects of family law are unworkable. 

DCA rules on search and seizure 

Dan Stein says a recent Ontario Court of 
Appeal decision shows there are degrees of 
the ability of a spouse to waive a person's 
Charter rights. 

BY ALEX ROBINSON 
Law Times 

C 
riminal defence lawyers 
say a recent Ontario 
Court of Appeal deci
sion has important im

plications for the law of search and 
seizure and when a spouse can 
waive the privacy rights of an ac
cused person in a jointly owned 
residence. 

In R. v. Reeves, the common 
law spouse of the accused, Thomas 
Reeves, allowed the police to seize 
their computer from the home 
they co-owned without a warrant. 

The police later obtained a 
warrant to search the computer 
and found child pornography on 

it. At the time the computer was 
seized, Reeves was in custody on 
a domestic assault charge and was 
barred from entering the house 
under a court order unless he had 
his spouse's permission, which had 
been withdrawn. 

Reeves was acquitted before tri
al on an application based on un
reasonable search or seizure under 
s. 8 of the Charter, but the Court of 
Appeal allowed an appeal from the 
Crown, reversing that acquittal. 

" ... I would, unlike the appli
cation judge, admit the evidence. 
Consequently, a new trial for 
Reeves must be ordered," Justice 
Harry LaForme wrote in the de
cision on behalf of a three-judge 
panel. 

Brad Greenshields, the lawyer 
representing Reeves, says the deci
sion is unique, as it holds the law 
of search and seizure can poten
tially not protect a house if an ac
cused person has been temporarily 
barred from that dwelling for other 
charges. 

"The case is troubling from the 
perspective of the common situ
ation where a domestic party has 
been forced out of their dwelling 
home by virtue of court-imposed 
conditions and that the court said 
that the adverse spouse can pro
vide police permission to seize sus
pected evidence of further alleged 
offences absent reasonable and 
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Specialized licence for paralegals to provide services? 
Continued from page 7 

members should be consulted at 
every step of the way. 

Lawyers have said they are 
concerned the law society will 
reach a conclusion on the issues 
before membership is properly 
consulted, but the law society 
has said it is engaging in con
sultations. The motion also 
requested that the law society 
should require paralegal candi
dates to obtain an undergradu
ate degree along with "training 
equivalent to that provided by 
law schools in family law, tax 
and evidence." 

Lesage says he introduced 
the motion because he was con
cerned the law society would 
"reach the incorrect result if they 
were left to their own devices." 

At the AGM, Lesage took is
sue with recommendations in 
the Bonkalo report that would 
open up certain aspects of fam
ily law to paralegals. He said this 

kind of arrangement would be 
unworkable. Lawyers in support 
of the motion said the complex
ity of the area requires a higher 
level of knowledge, training and 
education than paralegals cur
rently receive. 

Omar Ha-Redeye, a law
yer who has trained paralegals, 
pointed out that in the Bonkalo 
report, there is a suggestion that 
there would be additional train-

ing for paralegals. 
The Bonkalo report also rec

ommended that the law society 
create a specialized licence for 
paralegals to provide services. 

Ha-Redeye said that the re
sistance from the family law bar 
to change was to blame for the 
practice's inability to tackle ac
cess to justice issues in the area. 

"The reason that it has not 
been addressed is because of us, 

the lawyers," he said. 
After lengthy discussion, 

members voted to table to al
low the law society to continue 
its _consultations and come up 
with a plan before the motion 
went to a vote. Membership vot
ed 68-48 to table the motion. If 
the motion had passed, it would 
not be binding on Convocation, 
but benchers would have had to 
consider it. 

Unperturbed by the fact that 
his motion was shelved, Lesage 
says he is confident that the mo
tion helped to amplify the dis
cussion around the issue. 

Lawyers and paralegals had 
until May 15 to submit feedback 
on the Bonkalo report to the law 
society. The law society plans to 
develop an action plan on the 
issue that it expects to release in 
thefall. LT 

Departure from other decisions 
Continued from page 7 

probable grounds and absent 
an opportunity for the accused 
to assert a privacy interest be
fore the state invasion occurs," 
says Greenshields, a lawyer with 
Greenspan Partners LLP. 

ter Reeves' spouse contacted his 
parole officer and alerted him to 
the fact there was child pornog
raphy on the computer. 

She allowed the police to en
ter without a warrant and signed 
a consent form authorizing the 
seizure of the computer. 

nographywhen they searched the 
computer months later after ob
taining the warrant, and Reeves 
was subsequently charged with 
possessing and accessing child 
pornography. 

The Court of Appeal found 
that the application judge had 
erred in part of the analysis con
cerning s. 8, which had implica~ 

The police had come to the 
house to obtain the computer af-

The police discovered 140 im
ages and 22 videos of child por-
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tions for whether the evidence 
should be excluded. 

The application judge had 
excluded all evidence from the 
computer, under s. 24(2) of the 
Charter, which says unconsti
tutionally obtained evidence 
should be excluded. 

The Crown said this had gut
ted its case. 

The application judge found 
that the police had violated 
Reeves' rights as there were no 
"exigent circumstances" to jus
tifythe officer's actions, they had 
failed to comply with a section 
of the Criminal Code by hang
ing on to the computer for four 
months without reporting it to a 
justice and because the informa
tion relied upon to get the war
rant to search the computer was 
insufficient. 

The Court of Appeal agreeO. 
that Reeves' rights were vio
lated when the computer was 
searched, but it disagreed that 
there was any breach when the 
police had originally seized the 
computer. 

Greenshields said that this 
was a departure from other re
cent decisions. 

"In effect, the court held that 
the police could seize from a 
home and forensically search a 
computer absent reasonable and 
probable grounds and that, de
spite all of this, the stringent test 
for overturning an acquittal was 
met," he says. 

Criminal defence lawyer Dan 
Stein, who was not involved in 
the case, says the decision shows 
there are degrees of waiver and 
degrees of the ability of a spouse 
to waive a person's Charter 
rights. 

"When it's not exclusively 
your computer, your expecta
tion of privacy might allow for 
the fact that someone else could 
give it to someone," he says. 

"The spouse gave the com
puter to the police, and the 
Court of Appeal said that's per
fectly kosher." 

Greenshields declined to say 
whether he would be seeking 
leave to appeal the decision to 
the Supreme Court of Canada. 

"All I can really say at this 
point is that a lot of factors go 
into taking ·the step of seeking 
leave to appeal to the Supreme 
Court on behalf of Mr. Reeves, 
and that we are carefully consid
ering them all," he says. LT 
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