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AGENDA

Today’s Program:

- Welcome and Opening Remarks

- Intros

- Discovery, what’s the point?

- Relevance

- Preparation

- Obstruction/Interference by Counsel
- What Makes a Witness Difficult?

- The Uncooperative Witness / The Witness Who Refuses to Answer
- The Forgetful Witness
- Remedies

- Key Take-aways
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Michael Lesage - Michael Lesage is the founder and principal of Michael's Law Firm, which specializes in
complex commercial litigation and professional negligence claims, primarily on behalf of the plaintiff. Michael
received his B.A. in Economics from the University of Western Ontario and his J.D. from the University of
Pittsburgh. After graduation, he worked at a prominent Florida litigation firm, where he achieved the coveted ‘Peer
Reviewed’ status. Michael returned to Ontario in 2012, and subsequently practiced as litigation counsel for one of
Ontario’s largest personal injury firms, prior to starting Michael’s Firm. Michael speaks and writes on law and
litigation related topics, including for Canadian Lawyer, Slaw, Law Times, The Lawyer's daily, Advocate Daily,
and is the author of Chapter 3, in The Oatley-Mcleish Guide to Personal Injury Practice in Motor Vehicle Cases
2018. Michael is also a former Bencher at the Law Society of Ontario and sat on the Law Society Tribunal, where
he authored numerous decisions.

Maurice Benzaquen - Maurice Benzaguen is the Senior Legal Counsel in the Litigation Department of the City of
Vaughan. He is the Editor-in-Chief of Regal, The Risk Legal Newsletter. Maurice can regularly be found on
Linked-In posting practical case summaries, precedents, resources, and tips for Plaintiff and Defense Personal
Injury Lawyers, Licensed Paralegals, and Insurance Adjusters. Maurice's favorite parts of practicing law are oral
advocacy and the mentorship of students and peers
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Discovery, what’s the point?




Purposes of
Discovery: 1)

5)
6)

7)
8)

9)

To enable the examining party to know the
case he has to meet;

To procure admissions that enable one to
dispense with formal proof;

To procure admissions which may destroy
an opponents case;

To facilitate settlement; pre-trial procedure
and trial;

To eliminate or narrow 1ssues;

To avoid surprise at tral.

Maotaharian (Litigation Guardian of] v. Reid, [1989] O.J.
No. 1947 (On. H.C.I).

To commit the other side to positions;
To obtain some insight into the qualities of a

key witness of the other side;
White, R., The Art of Discovery (Toronto, Canada
Law Book, 1990).

To obtain the opponent's position as to
which documents are relevant to each issue
in the pI‘CCC‘diI‘lgA Trial Lawyers Discovery
Notebook. Daley, Helen A. Law Society of Upper Canada
Department of Continuing Education, Chapter 1, page 3,

(1998).

M MICHAELS
LAW FIRM

Discovery in Ontario:

A Quick Reference Guide.
Prepared by Michael Lesage.
02021

Wl




Relevance

To be logically relevant, an item of evidence does not have to firmly establish, on any
standard, the truth or falsity of a fact in issue. The evidence must simply tend to "increase or
diminish the probability of the existence of the fact in issue." As a consequence, there is no
minimum probative value required for evidence to be relevant.

Evidence is relevant if, as a matter of common sense and human experience, it makes the
existence of a fact in issue more or less likely. Relevance is assessed by reference to the
material issues in a particular case and in the context of the entirety of the evidence and the
positions of the parties.” Canadian Imperial Bank of Commerce v. Deloitte and Touche, 2013
ONSC 917 (CanL1) at paras. 65-80. ik
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https://canlii.ca/t/fw1gn#par65
https://canlii.ca/t/fw1gn#par65

A document is relevant for the purpose of a party’s discovery obligations if it is
logically connected to and tending to prove or disprove a matter in issue as defined by

the pleadings. Sky Solar (Canada) Ltd. v. Economical Mutual Insurance Co., 2015
ONSC 4714 (CanLll) at para. 25 citing Morawetz J.



https://canlii.ca/t/gkb1n#par25
https://canlii.ca/t/gkb1n#par25

Preparation

Sample Prepared Discovery Questions

Tree Pictures

7.

So looking at your Affidavit, and specifically starting at pg. 424, I see a picture of a
number of trees, looking down towards the water. Can you tell me what that shows?

And then at pg. 426 through about pg. 488, we have a whole bunch of pictures. I'm going
to briefly scroll through the first 5 or so, and my first question about them is whether you
know when the orange fence was put up? Is it roughly along the property line?

And looking at pg. 431, I see some barren dirt on one side, then the fence, then a heavily
treed area. Is the treed area behind the fence on your property?

The trees on your property, near the property line, including the trees on the property line,
would it be fair to say those are very important to you and your wife?

Is it fair to say that from the time you and your wife have owned the property, you did not
want any damage to happen to those trees on or near the property line?

Would you agree with me that before you and your wife entered into the Minutes of
Settlement, which we will discuss later, you and your wife would not agree to any cutting
or pruning of the trees near or straddling the property line, where those trees extended
over the property line? Did your and your wife’s position change after the Minutes were
entered into in 2017?

Question Response

‘What professional qualifications, licenses
and/or certifications do you hold?

Are you currently employed as a mortgage
broker?

For the trees on the property line, you were
not going to agree that they could be cut or
pruned, agreed?




Rule 31 Examination for Discover

- Time limit 7 hours (3 in Simplified) R. 31.05.1(1)

- Scope (any proper question relevant to any matter at issue) R. 31.06(1)
- lIdentity of persons with knowledge R. 31.06(2)

- Disclosure and summary of expert opinions R. 31.06(3)

- Disclosure of insurance policies R. 31.06(4)

- Failure to Answer R. 31.07(1)

- Lawyers (trying to) Answering R. 31.08

- Permitting answers while maintaining the objection R. 34.12(2)

See also Discovery in Ontario: A Quick Reference Guide



https://www.michaelsfirm.ca/wp-content/uploads/2021/11/Michaels-Discovery-in-Ontario-Paper-v1.39.pdf

American Discovery Practice

FRCP Rule 30(2) Objections. An objection at the time of the examination— whether to
evidence, to a party’s conduct, to the officer’s qualifications, to the manner of taking the
deposition, or to any other aspect of the deposition—must be noted on the record, but the
examination still proceeds; the testimony is taken subject to any objection. An objection
must be stated concisely in a nonargumentative and nonsuggestive manner. A person may
instruct a deponent not to answer only when necessary to preserve a privilege, to enforce a ‘

limitation ordered by the court, or to present a motion under Rule 30(d)(3).
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tion/Interference by

Counsel

Counsel —

Improper

Interference: It is improper for counsel to try to run interference, or
protect his client from clear, but difficult questions.
Counsel for a witness may not unduly interfere with the
cross-examination. Principle 21 of The Principles of
Civility for Advocates published by The Advocates'
Society makes the point clearly: "Advocates, during
examination for discovery, should at all times conduct
themselves as if a judge were present.” The same
principle applies to out-of-court cross-examinations on

affidavits. Smith Estate v. Rotstein, [2010] O.J. No. 1527 (Ont. Sup.
Ct.) at paras. 82-83, lroquois Falls Power Corp. v. Jacobs Canada Inc.,
[2006] O.J. 4222 (Ont. Sup. Ct.) at para. 20.

Improper

Conduct

at Discovery: Rule 34.14. An examination may be adjourned where
there is abuse, i.e. excessive Improper interruptions,
evasive answers, improper questions, or where the
questioning is done in a manner to annoy, badger,
embarrass or oppress the person being examined. Proper
motion is a motion for directions and/or sanctions.

1. If objection is made, a discussion (argument) should
not ensue on the record. Counsel should simply briefly
state the reasons for the refusal in a non-suggestive
manner. Kay v. Posluns, [1989] O.J. No. 1914 (ON H.C.J.), Madonis v.

Dezotti, [2010] O.J. No. 1509 (Ont. Sup. Ct.) at paras. 16(2), 28. See also
Rule 34.12(1).

2; Counsel may not answer for a witness unless there is no
objection, even if the answer of the witness is wrong. Kayv
v. Posluns, [1989] O.J. No. 1914 (ON H.C.J.), Madonis v. Dezotti, [2010]
0O.J. No. 1509 (Ont. Sup. Ct.) at para 16(4).




ruction/Interference by

Counsel

3. It is improper for counsel to try to run interference, or
protect his client from clear, but difficult questions. Smirk
Estate v. Rotstein, [2010] O.J. No. 1527 (Ont. Sup. Ct.) at paras. 8 3
Iroquois Falls Power Corp. v. Jacobs Canada Inc.. [2006] O.J. 4222 (Ont.
Sup. Ct.) at para. 20.

4. During cross-examination by an opposing legal
practitioner, the witness’s own lawyer ought not to
have any conversation with the witness about the
witness's evidence or any issue in the proceeding.
Discussions may occur at the end of the day or just
before re-examination at the conclusion of the cross.
Counsel should not discuss evidence with the witness

during a break. Rule 4.04 (now 5.4-2) of the Rules of Professional
Conduct and Iroquois Falls Power Corp. v. Jacobs Canada Inc., [2006] O.J.
4222 (Ont. Sup. Ct.) at paras. 30, 43, Madonis v. Dezotti, [2010] O.J. No.
1509 (Ont. Sup. Ct.) at para 16(7).

5: It is improper to interrupt an examination other than to

seek clarification or to state an objection. Madonis v. Dezorri,
[2010] O.J. No. 1509 (Ont. Sup. Ct.) at para 28.

6. It is improper to give instructions (“wood-shedding”)
to the witness or coach the witness after the start of the

examination. Madonis v. De=otti, [2010] O.J. No. 1509 (Ont. Sup. Ct.)
at para 28; Polish Alliance of Canada v. Polish Association of Toronto Ltd..
2011 ONSC 1851 (Ont. Sup. Ct., Div. Ct.) at para. 27.

T It is improper to place a document before a witness
unless invited to do so. Madonis v. Dezotti. [2010] O.J. No. 1509
(Ont. Sup. Ct.) at para. 28.

8. It is improper to insist that the questioning lawyer refer
to documents for information requested (rather than

obtain answers from the witness). Madonis v. Dezorri, [2010]
0.J. No. 1509 (Ont. Sup. Ct.) at para. 20.




tion/Interference by

Counsel

9. It is improper for a lawyer to lead or cue his own
witness, or to suggest directly or indirectly how a

question should be answered. Madonis v. Dezori, [2010] O.J.
No. 1509 (Ont. Sup. Ct.) at para 16.

Improper

Discovery

Conduct —

Sanctions Rule 34.15. Where a party fails to attend at examination,
to answer proper questions, answers evasively,
improperly refuses to produce relevant documents or the
examination is interfered with by an excess of improper
interruptions, the court has wide discretion to require re-
attendance, to dismiss the action, strike the evidence or
make such order as is just, although dismissing the action
is a draconian remedy reserved for the most extreme

cases. Gomommy Software.com Inc. v. Blackmont Capital Inc., 2014
ONSC 2478 (CanLII) at para. 62.
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‘ ‘ Polling Question: What type of interference by
L opposing counsel most frustrates the discovery

process?

a) Cuing the witness

b) Answering for the witness

c) Insisting counsel consult documents for answers
d) Arguing on the record

e) All of the above

f) Something else

[ ] Live polling is open. To participate, please use the polling feature on your screen to the ) - ‘
right of the slide deck, beneath the Q & A box. ‘
—




Examples Obstruction /

Interference by Counse

MR. DAVIS: Do you have any evidence that Anthony Maida stole, misappropriated, or
took a penny of the money from this project?

MR. BISCEGLIA: Well, Counsel, the difficulty with that is we have evidence of the --

MR. DAVIS: I don't want you to answer this question. I want the witness to answer.
MR. BISCEGLIA: No, no. This is a legal question on a pleading.

MR. DAVIS: No, it's not. This is a factual question --

MR. BISCEGLIA: Counsel --

MR. DAVIS: -- and I'm asking how much money he accuses my clients of stealing.

MR. BISCEGLIA: Counsel, you can enjoy yourself and sort of leave the theatrics for later.
We've given you evidence based on the bank statements that you've
produced, which are incomplete, of monies being removed from the
accounts of Georgian Clairlea. We've got, I think, about $600,000

approximately --
MR. DAVIS: Mister -- stop right there --
MR. BISCEGLIA: -- to Georgian Properties —
MR. DAVIS: I do not want you suggesting evidence to the witness.

MR. BISCEGLIA: It's not.
MR. DAVIS: Mr. Bisceglia, stop it.
MR. BISCEGLIA: Counsel --

MR. DAVIS: Stop it. I'm entitled to —
MR. BISCEGLIA: -- leave the theatrics for elsewhere.
MR. DAVIS: — examine this witness. This is a cross-examination.

MR. BISCEGLIA: It is, Counsel.

MR. DAVIS: So do not answer for the witness.

[..]

MR. BISCEGLIA: Counsel, let me tell you something. Don't tell me what to do.
MR. DAVIS: ‘Well, stop interfering.

MR. BISCEGLIA: I've given you the answer.

Campoli Electric Ltd. v Georgian Clairlea Inc., 2017 ONSC 2784 (CanlLll), Appendix A




Court File No. CV-23-00000832-0000
ONTARIO
SUPERIOR COURT OF JUSTICE
(APPLICATION COMMENCED IN MILTON)
BETWEEN:
MICHAEL LESAGE

Applicant

—and —
THE ATTORNEY GENERAL OF CANADA, THE ATTORNEY GENERAL OF ONTARIO
Respondents

EXCERPTS FROM THE EXAMINATION OF THE REPRESENTATIVE OF THE
ATTORNEY GENERAL OF ONTARIO

Pdf Q

56 238  The Ontario Superior Court of Justice operates under an open court principle,
agreed?

Counsel: Refused

33 124 Will you agree with me that after every jury trial there's going to be a verdict
form?

Counsel: We’ll take that under advisement.

33 126  And likewise, after every non-jury trial, there's going to be a decision, a
written decision, agreed?

Counsel: ‘We’ll take that under advisement.

14 34 In terms of matters going to civil trial, the Ministry of the Attorney General, it
has knowledge and awareness of when its employees, specifically registrars
and clerks, are assigned to civil trials, agreed?

‘What is the relevancy of this?




22

44

47

64

179

196

And so in terms of the answer that to this question, you know, would it be a

manager of Court Operations that I would need to talk to to get the answers to
that?

I don't think you are entitled to these answers.

So Ms. X, can you tell me what the FRANK database is and how it's used by
the Court Services Division?

Counsel: Mr. Lesage, again, I say this with respect of course, it seems
like you are fishing.

Lesage: Well, we have materials from the FRANK database that are
attached to the application record, so the question can be
answered or it can be refused.

Counsel: Do you have a document you want to take the witness to?

Lesage: We are on page 20 of the application record ..... Can you tell
me what your understanding is in terms of what the FRANK
database 1s?

It's a case tracking system for the Superior Court of Justice.

My question however is whether the MAG is itself asserting that civil case
numbers contain any personal identifiers?

Counsel: We’ll take that under advisement.

Looking again at the case number and specifically the first six digits, will you
agree with me that that does not contain any personal identifiers whatsoever?

I'm not certain what the term personal identifiers entails.

Counsel: ‘We’ll take that under advisement.




45

184

Are you able to point me to anything that supports the MAG's position that I
am not entitled to the production of civil case numbers for cases that have
gone to trial?

So the purpose of my affidavit wasn't to engage in a legal debate with you
on whether you are entitled to it. The purpose of my affidavit was to
provide information that I thought might assist the court to understand
the difference between access to a particular court file for open court
principle reasons and a request for aggregate involving statistical court
data.

Okay, so I am just going to object as non-responsive and I am going to repeat
my question. In your affidavit or the attachments to your affidavit, can you
point me to anything therein that supports the MAG's position that I am not
entitled to production of civil case numbers for cases that have gone to trial?

Counsel: ‘We’ll take that under advisement.




Interpreters — Present but
Necessary?

While a party presents with an interpreter, are they truly necessary for all questions?




What Makes a Witnhess

Difficult?

A witness who is not responding as hoped or expected.

- Hostile, uncooperative

Argumentative

- Prolix, unresponsive (narrative)

- Talking over counsel and/or responding to questions with questions for
examining counsel

- Language barriers

- Witnesses with underlying psychological conditions and/or whose ability
to appropriately respond is impaired by medications

- Significant differences in knowledge, ability and/or life experiences
between counsel and the deponent

See also Techniques to Control Difficult Witnesses, The Canadian Bar Association, 2011
Annual Spring Advocacy Program, Swan, Richard B.



https://www.cba.org/cba/cle/PDF/ADVO11_Swan_Slides.pdf
https://www.cba.org/cba/cle/PDF/ADVO11_Swan_Slides.pdf

Polling Question: What type of witnesses are

most difficult?

a) Argumentative witnesses;
b) Unresponsive witnesses;
c) Forgetful witnesses;

d) Something else

[ ] Live polling is open. To participate, please use the polling feature on your screen to the ) - ‘
right of the slide deck, beneath the Q & A box. ‘
—




Some Typical Control Questions

» Do you remember my question?

* Is your answer to my question “yes”?

« Are you meaning to be serious?

* Is that your best answer?

« | am going to ask you one more time.

» Did you understand my question?

* Let me break it down.

* Let me be clear about what you are saying.

« Are you changing your testimony?

Above Slide— Techniques to Control Difficult Witnesses, The Canadian Bar Association, 2011 Annual
Spring Advocacy Program, Swan, Richard B.

- Would you agree with me that .... ?
- Am |l correctthat .... ?



https://www.cba.org/cba/cle/PDF/ADVO11_Swan_Slides.pdf
https://www.cba.org/cba/cle/PDF/ADVO11_Swan_Slides.pdf
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CROSS—-EXAMINATION BY MR. LESAGE:
MR. LESAGE: Okay, everyone ready to get
started.

v [ -

BY MR. LESAGE:

Q. So good afternoon, _ I
am going to start with a question that I discussed
briefly with your husband, which is simply, can
you please tell me what professional
gqualifications licences, and or certifications you

currently hold?

A. For what?
Q. Are you a doctor, for instance?
A. No, I'm not a doctor. Why would

I need to be a doctor? If T need a professional,
I hire one. Just like my counterpart does.

Q. Yes, so my guestion is and I'1l1l
try to rephrase it, do you yourself hold any
professional qualifications, licences and or
certifications?

A. To do with building? Or to do
with something else?

Q. I'm trying to ask you a very

basic question, so I will please regquest you

BARRETT GUNN COURT REPORTERS
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10

11

12

listen to my gquestion. I'1ll break it into three
pieces. Do you hold any professional

qualifications yourself?

A Yes.
Q. Okay. What are those?
A. I am a certified mortgage

professional.

Q. Sorry, certified?
A. Mortgage professional. Finance.
Q. Okay. So other than being a

certified mortgage professional, do you hold any
other professional licences or certifications?
A. Not that's relevant to this case.
Q. And sorry, _, you are
not answering my guestion, you are answering a
different ocne. My qguestion is very simple. Other
than being a certified mortgage professional, do

vyou hold any other 21st degrees until licences?

Al No.

Q. Or certifications?

A. Yeah, I have a driver's licence.

Q. And is that a personal driver's
license?

A. Correct. I'm asking about
professional licence and certifications. Am T

BARRETT GUNN COURT REPORTERS
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46

47

48

49

That's the only thing I didn't know.

Q. So, Counsel, I think I've spent
close to ten minutes going back and forth with
your client on a very basic term of the minutes of
settlement, and that her responses have largely
been non—-responsive so for. I am trying to ask a
very simple guestion as to when she entered into
these minutes of settlement if she had an
understanding as to with what would be required by
the tree preservation plan, in terms of whether
that would require 100 percent protection of the
trees on her property and the lot line, such that
there was no damage to them whatsoever, or whether
it would simply reguire reasonable measures in the
circumstances. Can you please direct your client

the give me a straight answer to this question.

_: -’ SERL FER SRemes che

question.
THE WITNESS: I did answer the guestion,
several times. I don't understand why

he keeps asking the same guestion.
BY MR. LESAGE:

Q. Okay. So perhaps you can tell
me, what was your clear answer to that gquestion?

A hundred percent protection to your trees, and

BARRETT GUNN COURT REPORTERS
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Attempting to avoid your
client presenting as a

difficult witness

Prepare client beforehand
- See 1.e. Discovery Tips for My Clients

Ensure fairness at discovery
- Object if question sufficiently unclear or improper
- Demand documents be put to the witness (where questions arise from those

documents)
- Don’t permit opposing counsel to interrupt your witness prior to them

concluding their (responsive) answer



https://www.michaelsfirm.ca/blog/discovery-tips-for-my-clients/

Improperly refusing to answer questions

- Outright refusals

- Non-responsive (evasive) answers, statements or questions to counsel
- Rude

- Unnecessarily long pauses before answering

The lawyer examining should

- Insist upon a clear answer to the questions asked and note refusals where
appropriate

- Maintain a composed, polite and professional demeanor

- Make record of any improper non-verbal conduct

- Inform, if necessary, the witness and counsel of consequences from failing
to answer questions asked (i.e. motions)

See also Handling Unexpected Situation at a Deposition, Kobylevsky, Irina, American Bar
Association, December 21, 2021.



https://www.americanbar.org/groups/tort_trial_insurance_practice/committees/staff_counsel/unexpected-situations/#:~:text=The%20Uncooperative%20Witness&text=Deposing%20an%20uncooperative%20witness%20can,as%20to%20protect%20a%20privilege).
https://www.americanbar.org/groups/tort_trial_insurance_practice/committees/staff_counsel/unexpected-situations/#:~:text=The%20Uncooperative%20Witness&text=Deposing%20an%20uncooperative%20witness%20can,as%20to%20protect%20a%20privilege).
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-_ Exafls (Lesage)

154

Q. Okay, thank you. So, Counsel, I
will please request an undertaking for the monthly
bank statements of _ going --
starting basically -- let me just pull up the
claim. So we'll just start, we'll request that
starting the date that the _ Licensing
Agreement was entered into up until the present,
and, likewise, we will request again or we'll
renew our request for the tax returns for that
same period?

A. No, we refuse to give the bank
statements.

—--- Refusal No. 2 ---
BY MR. LESAGE:

Q. Understood. And the bank
records?

A. Same.

--- Refusal No. 3 ---
BY MR. LESAGE:

Q. Refused, thank you. And, sir,
what is the basis for the refusal to provide the
banking records?

A. Because, you know, we believe
that's not necessary for this, because as you know

how many transactions you have provided, and

BARRETT GUNN COURT REPORTERS
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also has records of it, that's all. So

provided the form of cheque, -provide

to-[sic] the following invoice, and it was

executed and provided to us in the form of
cheques. There's three transactions and we don't

want to disclose the rest of it for no reason.

BARRETT GUNN COURT REPORTERS
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399

400

401

And I think we
answered that with myself and my legal Counsel,
that we would be following up with whatever you
requested on that. So I -- you know, we're just
going back to the same questions, if you want to
move it forward.

Q. I actually want to move at my own
pace on the --

A. My apologies, my apologies,
please go ahead.

Q. So we'll continue at that pace
until we finish but I do appreciate your
enthusiasm. I'm just trying to figure out, did
you see all of these supposed problems on the
second floor, I understand there were some
conversations; are you able to tell me what the
dates these conversations happened?

A. I would have to refer to the
emails, sir.

Q. And am I correct to understand
from that, that you had a -- if you had a
significant discussion with Peter or
Mr. that you would have confirmed the
contents of that discussion in an email?

A. Again, off memory, I don't want

BARRETT GUNN COURT REPORTERS
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s B The Forgetful Witness — “I

‘ ' don’t recall”

- Does a lack of recall by the witness help, or harm, the position | am trying to
advance? Ask appropriate follow up questions in either case.

- If appropriate, is the witnesses recall affected by reviewing certain documents or
being informed of expected testimony of others, including ‘Do you have any reason
then to dispute...’

- Is the lack of recall selective (i.e. witness only remembers parts of the case helpful to
them) or the result of medication or medical issues?

See also Handling Unexpected Situations at a Deposition, American Bar
Association, Kobylevsky, Irina et al., December 21, 2021, see also Cross
Examination: The Witness who can’t Remember, lan Paul, January 10, 2022.



https://www.americanbar.org/groups/tort_trial_insurance_practice/committees/staff_counsel/unexpected-situations/
https://www.americanbar.org/groups/tort_trial_insurance_practice/committees/staff_counsel/unexpected-situations/
https://www.aleri.ca/blog/cross-examination-the-witness-who-cant-remember#:~:text=Lawyers%20should%20challenge%20a%20witness,avoid%20having%20to%20answer%20questions
https://www.aleri.ca/blog/cross-examination-the-witness-who-cant-remember#:~:text=Lawyers%20should%20challenge%20a%20witness,avoid%20having%20to%20answer%20questions

Striking Pleadings

Factors the Court will Consider:

(i) whether the party’s failure is deliberate or inadvertent;

(i) whether the failure is clear and unequivocal;

(i) whether the defaulting party can provide a reasonable explanation for its default,
coupled with a credible commitment to cure the default quickly;

(iv) whether the substance of the default is material or minimal,;

(v) the extent to which the party remains in default at the time of the request to strike
out its pleading; and

(vi) the impact of the default on the ability of the court to do justice in the particular
case

Falcon Lumber Limited v. 2480375 Ontario Inc. (GN Mouldings and Doors), 2020 ONCA 310 ‘

(CanLll) at para. 51. ‘



https://canlii.ca/t/j7w99
https://canlii.ca/t/j7w99

Court File No. -

IN THE MATTER OF the Construction Act, R.S.0. 1990, c¢. C.30

and
Defendants
NOTICE OF MOTION
(Returnable . 2022)
The Defendant, _ will make a Motion to a Judge on
. 2022 at . or as soon after that time
as the Motion can be heard.

PROPOSED METHOD OF HEARING: This Motion is to be heard

[1] in writing under subrule 37.12.1(1) because it is (insert one of on consent.

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

Plaintiff

unopposed or made without notice):

[1] in writing as an unopposed motion under subrule 37.12.1(4):
[ ] in person:

[ ] by telephone conference;

[x] by video conference:

at the following location:




Oshawa Courthouse, 150 Bond Street East, Oshawa, ON L1G 0A2. Video conference details to

be provided later upon receipt.

THE MOTION IS FOR:

(a) An Order striking the claim of _.as sanction,

for willfully failing to answer proper questions at discovery;

(b) In the alternative (in the event Plaintiff’s claim is not stricken) for an Order for
Security for Costs, given Plaintiff is a corporation not ordinarily resident in
Ontario:

(©) In the alternative, for an Order requiring _ to
reattend at discovery to fully answer (and where appropriate provide documents)
specific questions refused, taken under advisement (both as laid out herein) and
to, prior to such attendance, have fully respond to all undertakings given at the
December 16, 2021 examination of’ _ll at its own expense:

(d) In the alternative, for an Order barring Plaintiff, pursuant to Rule 30.08, from any

further productions helpful to its case;

(e) For costs of this motion, on a full indemnity basis:
0 Such further and other Orders as may seem just and this Honourable Court may
permit.

THE GROUNDS FOR THE MOTION ARE:

(@  Rules 1.04, 1.04(1.1), 1.04(2), 1.05, 2.01, 2.03. 30, 30.02. 30.03, 30.04(5). 30.08,
30.10, 31, 31.06, 31.06(2), 31.06(3), 31.07. 34.14(1)(a). 34.14(1)(c), 34.14(1)(d).

34.14(2). 34.15, 37 and 56 of the Rules of Civil Procedure.



(b)

(c)

(d)

This construction action arose after _ retained

1 contract dated on or about February - The stated contract price was
$187.500 plus HST.
Progress on the project was delayed, with each party blaming the other. Thereafter,

Plaintiff brought suit, seeking $317,870.13 (beyond the $76,013.97 it has been paid),

to which _ has defended, and counterclaimed for
$150.000.00. Chiefly. || NN - 2'cccd that Plaintiff was

negligent in the performance of its work and caused delay on the performance, by

failing to meet the production schedule.

The discovery of Plaintiff’s representative _was taken on December

16, 2021. At that time, a number of questions were (Defendant alleges) improperly

refused, or were taken ‘Under Advisement’ and by the passage of time have been

deemed to have been refused. These include (with numbering corresponding to
the Refusals and Undertakings Chart) and are laid out in the same way as in the

Affidavit:

TERMS OF THE CONTRACT REFUSALS:

9) The particulars of each and every oral agreement along with all supporting
documentation in relation to that specific agreement including what work was
agreed and at what price (for all amounts claimed above the contract
price).

2) To particularize any documentation that Plaintiff alleges to be a “Notice’

under the CCA1 contract.




8) With regard to the CCA1, whether as a result of the delays (-alleges

-was responsible for) and other problems (that Plaintiff experienced

with Defendants), Hybrid was asking for a change in the subcontract price, or

whether it was something else?

DAMAGES REFUSALS:

4) To indicate the amounts paid (and produce supporting documentation) to
(non-party) -thc subcontractor _
INC. retained to perform the work).

UA4) For _to reference Defendant’s AOD 34 (attached hereto as
Defendant’s Exhibit “16”, and for the 16 items listed. to tell me whether he
agrees with the estimated amounts or to tell me what he believes those
amounts should be.

ABILITY TO PERFORM REFUSALS:

12) An undertaking for the clients that _ had in Ontario in the
three years leading up to this job along with a general description of the
job and the address of the job.

13) In the three years prior to this project, had any of the other -job sites
been within a 100 km or so of this specific project.

14) For the name and address of the new build client on Ritson Road in
Oshawa.

UA1) To search - records for the two properties that Procuts had

previously worked on for them along with a general description of the

work done.
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UA2) As to the value of each of the (above two) projects referenced where

Hybrid had previously used -

UA3) An undertaking as to which specific other projects -s project

Manager) _ was involved in at the time of this specific

project along with the address of each such project (as -was then

handling projects from Toronto to Montreal — -transcript pg. 20,
Q92 pg. 30, Q144)?

COMPLETENESS OF DOCUMENTS PRODUCED REFUSAL

UAS) For any communications (i.e. texts, emails etc.) between Plaintiff and -

-or others in relation to this project (beyond those already

produced).

UA7) To confirm all o_ Project Manager) email and
other documents have been produced.

WITNESSES REFUSAL

10) The names and addresses and phone numbers and emails of all parties that
your client is aware of that have knowledge of the transactions or

occurrences in dispute here.
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THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

Motion:

(a) The Affidavit of - and attachments thereto.

(b) The transcripts of the examination of the Plaintiff’s representative.

(c) Refusals and Undertakings Chart of the Plaintiff.
(d) Such further and other material as counsel may advise and this Honourable Court
may permit.

Dated: August 4, 2022

MICHAEL'S LAW FIRM
3 Loretta Drive, Box 864
Virgil, ON

LOS 1TO

Tel:  (647) 495-8995
Fax: (647) 795-2895

Michael B. Lesage
michael@michaelsfirm.ca
LSO #62904E

Lawyer for the Defendant
TO:




Key Take Aways

- Prepare in advance the questions you want answered.

- Know the Applicable Rules. | have summarized a number of the key Ontario Rules
in Discovery in Ontario A Quick Reference Guide (2021).

- Continue to ask follow up questions until you have a clear answer to your question
asked and/or clearly note the refusal on the record.

- Clearly state your objections and any note any refusals made.

- While you may not like answers given, you will appreciate having learned same at
discovery, rather than being surprised mid trial.



https://www.michaelsfirm.ca/wp-content/uploads/2021/11/Michaels-Discovery-in-Ontario-Paper-v1.39.pdf
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