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Discovery, what’s the point?



Purposes of Discovery



Relevance

To be logically relevant, an item of evidence does not have to firmly establish, on any 

standard, the truth or falsity of a fact in issue. The evidence must simply tend to "increase or 

diminish the probability of the existence of the fact in issue." As a consequence, there is no 

minimum probative value required for evidence to be relevant. 

Evidence is relevant if, as a matter of common sense and human experience, it makes the 

existence of a fact in issue more or less likely. Relevance is assessed by reference to the 

material issues in a particular case and in the context of the entirety of the evidence and the 

positions of the parties." Canadian Imperial Bank of Commerce v. Deloitte and Touche, 2013 

ONSC 917 (CanLII) at paras. 65-80. 

https://canlii.ca/t/fw1gn#par65
https://canlii.ca/t/fw1gn#par65


Relevance (continued)

A document is relevant for the purpose of a party’s discovery obligations if it is 

logically connected to and tending to prove or disprove a matter in issue as defined by 

the pleadings. Sky Solar (Canada) Ltd. v. Economical Mutual Insurance Co., 2015 

ONSC 4714 (CanLII) at para. 25 citing Morawetz J.

https://canlii.ca/t/gkb1n#par25
https://canlii.ca/t/gkb1n#par25


Preparation



Handy Rule References

Rule 31 Examination for Discover

- Time limit 7 hours (3 in Simplified) R. 31.05.1(1)

- Scope (any proper question relevant to any matter at issue) R. 31.06(1)

- Identity of persons with knowledge R. 31.06(2)

- Disclosure and summary of expert opinions R. 31.06(3)

- Disclosure of insurance policies R. 31.06(4)

- Failure to Answer R. 31.07(1)

- Lawyers (trying to) Answering R. 31.08

- Permitting answers while maintaining the objection R. 34.12(2) 

See also Discovery in Ontario: A Quick Reference Guide

https://www.michaelsfirm.ca/wp-content/uploads/2021/11/Michaels-Discovery-in-Ontario-Paper-v1.39.pdf


American Discovery Practice

FRCP Rule 30(2) Objections. An objection at the time of the examination— whether to 

evidence, to a party’s conduct, to the officer’s qualifications, to the manner of taking the 

deposition, or to any other aspect of the deposition—must be noted on the record, but the 

examination still proceeds; the testimony is taken subject to any objection. An objection 

must be stated concisely in a nonargumentative and nonsuggestive manner. A person may 

instruct a deponent not to answer only when necessary to preserve a privilege, to enforce a 

limitation ordered by the court, or to present a motion under Rule 30(d)(3).



Bill Gates

• https://youtu.be/jgm455M-N3Y

An American Example

https://youtu.be/jgm455M-N3Y


Obstruction/Interference by 
Counsel



Obstruction/Interference by 
Counsel



Obstruction/Interference by 
Counsel



Polling Question: What type of interference by 
opposing counsel most frustrates the discovery 

process? 

a) Cuing the witness

b) Answering for the witness

c) Insisting counsel consult documents for answers

d) Arguing on the record

e) All of the above

f) Something else

Live polling is open. To participate, please use the polling feature on your screen to the 
right of the slide deck, beneath the Q & A box.



Examples Obstruction / 
Interference by Counsel









Interpreters – Present but 
Necessary?

While a party presents with an interpreter, are they truly necessary for all questions?



What Makes a Witness 
Difficult?

A witness who is not responding as hoped or expected.

 - Hostile, uncooperative

 - Argumentative

 - Prolix, unresponsive (narrative)

- Talking over counsel and/or responding to questions with questions for 

examining counsel

- Language barriers

- Witnesses with underlying psychological conditions and/or whose ability 

to appropriately respond is impaired by medications

- Significant differences in knowledge, ability and/or life experiences 

between counsel and the deponent

See also Techniques to Control Difficult Witnesses, The Canadian Bar Association, 2011 

Annual Spring Advocacy Program, Swan, Richard B.

https://www.cba.org/cba/cle/PDF/ADVO11_Swan_Slides.pdf
https://www.cba.org/cba/cle/PDF/ADVO11_Swan_Slides.pdf


Polling Question: What type of witnesses are 
most difficult?

a) Argumentative witnesses;

b) Unresponsive witnesses;

c) Forgetful witnesses;

d) Something else

Live polling is open. To participate, please use the polling feature on your screen to the 
right of the slide deck, beneath the Q & A box.



Above Slide– Techniques to Control Difficult Witnesses, The Canadian Bar Association, 2011 Annual 
Spring Advocacy Program, Swan, Richard B.

- Would you agree with me that …. ?

- Am I correct that …. ?

https://www.cba.org/cba/cle/PDF/ADVO11_Swan_Slides.pdf
https://www.cba.org/cba/cle/PDF/ADVO11_Swan_Slides.pdf


Roger Stone

• https://youtu.be/JK3ePiaPU7E?si=ckvhbk7bUsLygQzz

Another American Example

https://youtu.be/JK3ePiaPU7E?si=ckvhbk7bUsLygQzz








Attempting to avoid your 
client presenting as a 

difficult witness

Prepare client beforehand

 - See i.e. Discovery Tips for My Clients

Ensure fairness at discovery

 - Object if question sufficiently unclear or improper

 - Demand documents be put to the witness (where questions arise from those 

 documents)

 - Don’t permit opposing counsel to interrupt your witness prior to them 

  concluding their (responsive) answer

https://www.michaelsfirm.ca/blog/discovery-tips-for-my-clients/


The Uncooperative Witness

Improperly refusing to answer questions

- Outright refusals

- Non-responsive (evasive) answers, statements or questions to counsel

- Rude

- Unnecessarily long pauses before answering

The lawyer examining should

- Insist upon a clear answer to the questions asked and note refusals where 

appropriate

- Maintain a composed, polite and professional demeanor

- Make record of any improper non-verbal conduct

- Inform, if necessary, the witness and counsel of consequences from failing 

to answer questions asked (i.e. motions)

See also Handling Unexpected Situation at a Deposition, Kobylevsky, Irina, American Bar 

Association, December 21, 2021. 

https://www.americanbar.org/groups/tort_trial_insurance_practice/committees/staff_counsel/unexpected-situations/#:~:text=The%20Uncooperative%20Witness&text=Deposing%20an%20uncooperative%20witness%20can,as%20to%20protect%20a%20privilege).
https://www.americanbar.org/groups/tort_trial_insurance_practice/committees/staff_counsel/unexpected-situations/#:~:text=The%20Uncooperative%20Witness&text=Deposing%20an%20uncooperative%20witness%20can,as%20to%20protect%20a%20privilege).






•  



The Forgetful Witness – “I 
don’t recall”

- Does a lack of recall by the witness help, or harm, the position I am trying to 

advance? Ask appropriate follow up questions in either case.

- If appropriate, is the witnesses recall affected by reviewing certain documents or 

being informed of expected testimony of others, including ‘Do you have any reason 

then to dispute…’

- Is the lack of recall selective (i.e. witness only remembers parts of the case helpful to 

them) or the result of medication or medical issues?

See also Handling Unexpected Situations at a Deposition, American Bar 

Association, Kobylevsky, Irina et al., December 21, 2021, see also Cross 

Examination: The Witness who can’t Remember, Ian Paul, January 10, 2022.

https://www.americanbar.org/groups/tort_trial_insurance_practice/committees/staff_counsel/unexpected-situations/
https://www.americanbar.org/groups/tort_trial_insurance_practice/committees/staff_counsel/unexpected-situations/
https://www.aleri.ca/blog/cross-examination-the-witness-who-cant-remember#:~:text=Lawyers%20should%20challenge%20a%20witness,avoid%20having%20to%20answer%20questions
https://www.aleri.ca/blog/cross-examination-the-witness-who-cant-remember#:~:text=Lawyers%20should%20challenge%20a%20witness,avoid%20having%20to%20answer%20questions


Striking Pleadings

Factors the Court will Consider:

(i) whether the party’s failure is deliberate or inadvertent; 

(ii) whether the failure is clear and unequivocal; 

(iii) whether the defaulting party can provide a reasonable explanation for its default, 

coupled with a credible commitment to cure the default quickly; 

(iv) whether the substance of the default is material or minimal; 

(v) the extent to which the party remains in default at the time of the request to strike 

out its pleading; and 

(vi) the impact of the default on the ability of the court to do justice in the particular 

case

Falcon Lumber Limited v. 2480375 Ontario Inc. (GN Mouldings and Doors), 2020 ONCA 310 

(CanLII) at para. 51. 

https://canlii.ca/t/j7w99
https://canlii.ca/t/j7w99


Template Notice of Motion













Key Take Aways

- Prepare in advance the questions you want answered.

- Know the Applicable Rules. I have summarized a number of the key Ontario Rules 

in Discovery in Ontario A Quick Reference Guide (2021). 

- Continue to ask follow up questions until you have a clear answer to your question 

asked and/or clearly note the refusal on the record.

- Clearly state your objections and any note any refusals made.

- While you may not like answers given, you will appreciate having learned same at 

discovery, rather than being surprised mid trial.

https://www.michaelsfirm.ca/wp-content/uploads/2021/11/Michaels-Discovery-in-Ontario-Paper-v1.39.pdf
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